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Description: 

The office of the President is defined in Article II of the Constitution and explained in several of 

the Federalist papers. Despite its apparent simplicity, it has given rise to a number of difficulties 

and puzzles over the years—some of which have been solved by constitutional amendment, and 

some of which remain unresolved to this day. This seminar will explore the presidency, first as it 

was set out in Article II and described in the Federalist Papers, and then as it has evolved over 

time. We will consider the puzzles that have been solved, and those that haven’t, and the broader 

lessons they hold about the Constitution and America. 

This program is sponsored by Renée Sackey in memory of her late husband David Rosenbach 

Sackey. 

This seminar accompanies the Rosenbach Museum & Library’s exhibition, Succession: Why 

Presidential History Matters Now  

As the United States enters another contentious and consequential presidential election cycle, 

join the Rosenbach Museum & Library as we explore fundamental questions about the history 

and future of the highest office in the land.  Drawing on the collection of David Rosenbach 

Sackey, nephew of Philip and Dr. A.S.W. Rosenbach, as well as the Rosenbach's vast and 

remarkable collection of rare books, manuscripts, and artworks related to the American 

presidency, Succession will change the way you think about the roles and responsibilities of the 

executive office.     

 

Our schedule for the seminar. Activities will begin at 10:00 am and end at 2:00 pm.   

9:45am Check-in 

10:00am Curator-led tour of our Succession exhibition   

10:30am Short talk by Kermit Roosevelt 

11:00am Discussion 

11:30am Light lunch with conversation  

12:00pm Discussion 

1:00pm Collections show and tell 

 



Welcome to the seminar! 

I have collected below key constitutional provisions relating to the presidency and discussion of 

them from The Federalist Papers, as well as a brief account of the election of 1800. The readings 

may seem a little dry, but they will provide an important foundation for our discussion. My plan 

is to begin with a brief lecture on the original understanding of the presidency, some of the ways 

the institution has changed over time, and what those changes can teach us about the Constitution 

more generally. I’ll then raise some interesting unresolved puzzles about the presidency, and we 

can discuss those along with larger themes. Here are some questions and issues to think about 

while you are reading: 

How does the presidency as it’s set out in Article II and explained in The Federalist Papers 

compare to the modern institution? Is the president more powerful than the Framers expected? 

Why? 

How was the president initially supposed to be elected? Why do you think this changed? Are 

there more changes you would like to see? Does the need for the Twelfth Amendment suggest 

anything more general about the Constitution? 

Who is eligible to be elected President? Why do you suppose we have the restrictions we do? 

Would you prefer more, or fewer? 

What can the President accomplish with executive orders, if Congress does not act on some 

issue? What if Congress disagrees with the President and tries to forbid him from acting? 

Can the President pardon himself? 

Can the President be sued or prosecuted while in office? After leaving office? 

If the Vice President and the Cabinet invoke the 25th Amendment and certify that the President is 

unable to discharge his duties, but the President declares that he is able, who exercises the 

power of the presidency for the next four days? 

All readings for the seminar are below. 

 

 

 



READINGS 

Article II 

Section 1. 

The executive power shall be vested in a President of the United States of America. He shall hold 

his office during the term of four years, and, together with the Vice President, chosen for the 

same term, be elected, as follows: 

Each state shall appoint, in such manner as the Legislature thereof may direct, a number of 

electors, equal to the whole number of Senators and Representatives to which the State may be 

entitled in the Congress: but no Senator or Representative, or person holding an office of trust or 

profit under the United States, shall be appointed an elector. 

The electors shall meet in their respective states, and vote by ballot for two persons, of whom 

one at least shall not be an inhabitant of the same state with themselves. And they shall make a 

list of all the persons voted for, and of the number of votes for each; which list they shall sign 

and certify, and transmit sealed to the seat of the government of the United States, directed to the 

President of the Senate. The President of the Senate shall, in the presence of the Senate and 

House of Representatives, open all the certificates, and the votes shall then be counted. The 

person having the greatest number of votes shall be the President, if such number be a majority 

of the whole number of electors appointed; and if there be more than one who have such 

majority, and have an equal number of votes, then the House of Representatives shall 

immediately choose by ballot one of them for President; and if no person have a majority, then 

from the five highest on the list the said House shall in like manner choose the President. But in 

choosing the President, the votes shall be taken by States, the representation from each state 

having one vote; A quorum for this purpose shall consist of a member or members from two 

thirds of the states, and a majority of all the states shall be necessary to a choice. In every case, 

after the choice of the President, the person having the greatest number of votes of the electors 

shall be the Vice President. But if there should remain two or more who have equal votes, the 

Senate shall choose from them by ballot the Vice President. [MODIFIED BY THE 12TH 

AMENDMENT] 

The Congress may determine the time of choosing the electors, and the day on which they shall 

give their votes; which day shall be the same throughout the United States. 

No person except a natural born citizen, or a citizen of the United States, at the time of the 

adoption of this Constitution, shall be eligible to the office of President; neither shall any person 

be eligible to that office who shall not have attained to the age of thirty five years, and been 

fourteen Years a resident within the United States. 

In case of the removal of the President from office, or of his death, resignation, or inability to 

discharge the powers and duties of the said office, the same shall devolve on the Vice President, 

and the Congress may by law provide for the case of removal, death, resignation or inability, 

both of the President and Vice President, declaring what officer shall then act as President, and 

such officer shall act accordingly, until the disability be removed, or a President shall be elected. 

[MODIFIED BY THE 25TH AMENDMENT] 



The President shall, at stated times, receive for his services, a compensation, which shall neither 

be increased nor diminished during the period for which he shall have been elected, and he shall 

not receive within that period any other emolument from the United States, or any of them. 

Before he enter on the execution of his office, he shall take the following oath or affirmation:--"I 

do solemnly swear (or affirm) that I will faithfully execute the office of President of the United 

States, and will to the best of my ability, preserve, protect and defend the Constitution of the 

United States." 

Section 2. 

The President shall be commander in chief of the Army and Navy of the United States, and of 

the militia of the several states, when called into the actual service of the United States; he may 

require the opinion, in writing, of the principal officer in each of the executive departments, upon 

any subject relating to the duties of their respective offices, and he shall have power to grant 

reprieves and pardons for offenses against the United States, except in cases of impeachment. 

He shall have power, by and with the advice and consent of the Senate, to make treaties, 

provided two thirds of the Senators present concur; and he shall nominate, and by and with the 

advice and consent of the Senate, shall appoint ambassadors, other public ministers and consuls, 

judges of the Supreme Court, and all other officers of the United States, whose appointments are 

not herein otherwise provided for, and which shall be established by law: but the Congress may 

by law vest the appointment of such inferior officers, as they think proper, in the President alone, 

in the courts of law, or in the heads of departments. 

The President shall have power to fill up all vacancies that may happen during the recess of the 

Senate, by granting commissions which shall expire at the end of their next session. 

Section 3. 

He shall from time to time give to the Congress information of the state of the union, and 

recommend to their consideration such measures as he shall judge necessary and expedient; he 

may, on extraordinary occasions, convene both Houses, or either of them, and in case of 

disagreement between them, with respect to the time of adjournment, he may adjourn them to 

such time as he shall think proper; he shall receive ambassadors and other public ministers; he 

shall take care that the laws be faithfully executed, and shall commission all the officers of the 

United States. 

Section 4. 

The President, Vice President and all civil officers of the United States, shall be removed from 

office on impeachment for, and conviction of, treason, bribery, or other high crimes and 

misdemeanors. 

Amendment XII (1804) 

The Electors shall meet in their respective states and vote by ballot for President and Vice-

President, one of whom, at least, shall not be an inhabitant of the same state with themselves; 

they shall name in their ballots the person voted for as President, and in distinct ballots the 



person voted for as Vice-President, and they shall make distinct lists of all persons voted for as 

President, and of all persons voted for as Vice-President, and of the number of votes for each, 

which lists they shall sign and certify, and transmit sealed to the seat of the government of the 

United States, directed to the President of the Senate;—The President of the Senate shall, in the 

presence of the Senate and House of Representatives, open all the certificates and the votes shall 

then be counted;—The person having the greatest Number of votes for President, shall be the 

President, if such number be a majority of the whole number of Electors appointed; and if no 

person have such majority, then from the persons having the highest numbers not exceeding 

three on the list of those voted for as President, the House of Representatives shall choose 

immediately, by ballot, the President. But in choosing the President, the votes shall be taken by 

states, the representation from each state having one vote; a quorum for this purpose shall consist 

of a member or members from two-thirds of the states, and a majority of all the states shall be 

necessary to a choice. And if the House of Representatives shall not choose a President whenever 

the right of choice shall devolve upon them, before the fourth day of March next following, then 

the Vice-President shall act as President, as in the case of the death or other constitutional 

disability of the President [MODIFIED BY THE 20TH AMENDMENT]—The person having the 

greatest number of votes as Vice-President, shall be the Vice-President, if such number be a 

majority of the whole number of Electors appointed, and if no person have a majority, then from 

the two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the 

purpose shall consist of two-thirds of the whole number of Senators, and a majority of the whole 

number shall be necessary to a choice. But no person constitutionally ineligible to the office of 

President shall be eligible to that of Vice-President of the United States. 

 

Amendment XX (1933) 

Section 1. The terms of the President and Vice President shall end at noon on the 20th day of 

January, and the terms of Senators and Representatives at noon on the 3d day of January, of the 

years in which such terms would have ended if this article had not been ratified; and the terms of 

their successors shall then begin. 

Section 2. The Congress shall assemble at least once in every year, and such meeting shall begin 

at noon on the 3d day of January, unless they shall by law appoint a different day. 

Section 3. If, at the time fixed for the beginning of the term of the President, the President elect 

shall have died, the Vice President elect shall become President. If a President shall not have 

been chosen before the time fixed for the beginning of his term, or if the President elect shall 



have failed to qualify, then the Vice President elect shall act as President until a President shall 

have qualified; and the Congress may by law provide for the case wherein neither a President 

elect nor a Vice President elect shall have qualified, declaring who shall then act as President, or 

the manner in which one who is to act shall be selected, and such person shall act accordingly 

until a President or Vice President shall have qualified. 

Section 4. The Congress may by law provide for the case of the death of any of the persons from 

whom the House of Representatives may choose a President whenever the right of choice shall 

have devolved upon them, and for the case of the death of any of the persons from whom the 

Senate may choose a Vice President whenever the right of choice shall have devolved upon 

them. 

Section 5. Sections 1 and 2 shall take effect on the 15th day of October following the ratification 

of this article. 

Section 6. This article shall be inoperative unless it shall have been ratified as an amendment to 

the Constitution by the legislatures of three-fourths of the several States within seven years from 

the date of its submission. 

 

Amendment XXII (1951) 

Section 1. No person shall be elected to the office of the President more than twice, and no 

person who has held the office of President, or acted as President, for more than two years of a 

term to which some other person was elected President shall be elected to the office of the 

President more than once. But this Article shall not apply to any person holding the office of 

President, when this Article was proposed by the Congress, and shall not prevent any person who 

may be holding the office of President, or acting as President, during the term within which this 

Article becomes operative from holding the office of President or acting as President during the 

remainder of such term. 

Section 2. This article shall be inoperative unless it shall have been ratified as an amendment to 

the Constitution by the legislatures of three-fourths of the several States within seven years from 

the date of its submission to the States by the Congress. 

 

 



Amendment XXV (1967) 

Section 1. In case of the removal of the President from office or of his death or resignation, the 

Vice President shall become President. 

Section 2. Whenever there is a vacancy in the office of the Vice President, the President shall 

nominate a Vice President who shall take office upon confirmation by a majority vote of both 

Houses of Congress. 

Section 3. Whenever the President transmits to the President pro tempore of the Senate and the 

Speaker of the House of Representatives his written declaration that he is unable to discharge the 

powers and duties of his office, and until he transmits to them a written declaration to the 

contrary, such powers and duties shall be discharged by the Vice President as Acting President. 

Section 4. Whenever the Vice President and a majority of either the principal officers of the 

executive departments or of such other body as Congress may by law provide, transmit to the 

President pro tempore of the Senate and the Speaker of the House of Representatives their 

written declaration that the President is unable to discharge the powers and duties of his office, 

the Vice President shall immediately assume the powers and duties of the office as Acting 

President. 

Thereafter, when the President transmits to the President pro tempore of the Senate and the 

Speaker of the House of Representatives his written declaration that no inability exists, he shall 

resume the powers and duties of his office unless the Vice President and a majority of either the 

principal officers of the executive department or of such other body as Congress may by law 

provide, transmit within four days to the President pro tempore of the Senate and the Speaker of 

the House of Representatives their written declaration that the President is unable to discharge 

the powers and duties of his office. Thereupon Congress shall decide the issue, assembling 

within forty-eight hours for that purpose if not in session. If the Congress, within twenty-one 

days after receipt of the latter written declaration, or, if Congress is not in session, within twenty-

one days after Congress is required to assemble, determines by two-thirds vote of both Houses 

that the President is unable to discharge the powers and duties of his office, the Vice President 

shall continue to discharge the same as Acting President; otherwise, the President shall resume 

the powers and duties of his office. 

 

 

 



Federalist No. 67 

The Executive Department 

From the New York Packet 

Tuesday, March 11, 1788. 

Author: Alexander Hamilton 

To the People of the State of New York: 

THE constitution of the executive department of the proposed government, claims next our 

attention. 

There is hardly any part of the system which could have been attended with greater difficulty in 

the arrangement of it than this; and there is, perhaps, none which has been inveighed against with 

less candor or criticised with less judgment. 

Here the writers against the Constitution seem to have taken pains to signalize their talent of 

misrepresentation. Calculating upon the aversion of the people to monarchy, they have 

endeavored to enlist all their jealousies and apprehensions in opposition to the intended President 

of the United States; not merely as the embryo, but as the full-grown progeny, of that detested 

parent. To establish the pretended affinity, they have not scrupled to draw resources even from 

the regions of fiction. The authorities of a magistrate, in few instances greater, in some instances 

less, than those of a governor of New York, have been magnified into more than royal 

prerogatives. He has been decorated with attributes superior in dignity and splendor to those of a 

king of Great Britain. He has been shown to us with the diadem sparkling on his brow and the 

imperial purple flowing in his train. He has been seated on a throne surrounded with minions and 

mistresses, giving audience to the envoys of foreign potentates, in all the supercilious pomp of 

majesty. The images of Asiatic despotism and voluptuousness have scarcely been wanting to 

crown the exaggerated scene. We have been taught to tremble at the terrific visages of murdering 

janizaries, and to blush at the unveiled mysteries of a future seraglio. 

Attempts so extravagant as these to disfigure or, it might rather be said, to metamorphose the 

object, render it necessary to take an accurate view of its real nature and form: in order as well to 

ascertain its true aspect and genuine appearance, as to unmask the disingenuity and expose the 

fallacy of the counterfeit resemblances which have been so insidiously, as well as industriously, 

propagated. 

In the execution of this task, there is no man who would not find it an arduous effort either to 

behold with moderation, or to treat with seriousness, the devices, not less weak than wicked, 

which have been contrived to pervert the public opinion in relation to the subject. They so far 

exceed the usual though unjustifiable licenses of party artifice, that even in a disposition the most 

candid and tolerant, they must force the sentiments which favor an indulgent construction of the 

conduct of political adversaries to give place to a voluntary and unreserved indignation. It is 

impossible not to bestow the imputation of deliberate imposture and deception upon the gross 

pretense of a similitude between a king of Great Britain and a magistrate of the character marked 

out for that of the President of the United States. It is still more impossible to withhold that 

imputation from the rash and barefaced expedients which have been employed to give success to 

the attempted imposition. 



…………….. 

Federalist No. 68 

The Mode of Electing the President 

From the New York Packet 

Friday, March 14, 1788. 

Author: Alexander Hamilton 

To the People of the State of New York: 

THE mode of appointment of the Chief Magistrate of the United States is almost the only part of 

the system, of any consequence, which has escaped without severe censure, or which has 

received the slightest mark of approbation from its opponents. The most plausible of these, who 

has appeared in print, has even deigned to admit that the election of the President is pretty well 

guarded. I venture somewhat further, and hesitate not to affirm, that if the manner of it be not 

perfect, it is at least excellent. It unites in an eminent degree all the advantages, the union of 

which was to be wished for. 

It was desirable that the sense of the people should operate in the choice of the person to whom 

so important a trust was to be confided. This end will be answered by committing the right of 

making it, not to any preestablished body, but to men chosen by the people for the special 

purpose, and at the particular conjuncture. 

It was equally desirable, that the immediate election should be made by men most capable of 

analyzing the qualities adapted to the station, and acting under circumstances favorable to 

deliberation, and to a judicious combination of all the reasons and inducements which were 

proper to govern their choice. A small number of persons, selected by their fellow-citizens from 

the general mass, will be most likely to possess the information and discernment requisite to such 

complicated investigations. 

…. 

The process of election affords a moral certainty, that the office of President will never fall to the 

lot of any man who is not in an eminent degree endowed with the requisite qualifications. Talents 

for low intrigue, and the little arts of popularity, may alone suffice to elevate a man to the first 

honors in a single State; but it will require other talents, and a different kind of merit, to establish 

him in the esteem and confidence of the whole Union, or of so considerable a portion of it as 

would be necessary to make him a successful candidate for the distinguished office of President 

of the United States. It will not be too strong to say, that there will be a constant probability of 

seeing the station filled by characters pre-eminent for ability and virtue. And this will be thought 

no inconsiderable recommendation of the Constitution, by those who are able to estimate the 

share which the executive in every government must necessarily have in its good or ill 

administration. Though we cannot acquiesce in the political heresy of the poet who says: "For 

forms of government let fools contest That which is best administered is best," yet we may safely 

pronounce, that the true test of a good government is its aptitude and tendency to produce a good 

administration. 



……….. 

Federalist No. 69 

The Real Character of the Executive 

From the New York Packet 

Friday, March 14, 1788. 

Author: Alexander Hamilton 

To the People of the State of New York: 

I PROCEED now to trace the real characters of the proposed Executive, as they are marked out 

in the plan of the convention. This will serve to place in a strong light the unfairness of the 

representations which have been made in regard to it. 

The first thing which strikes our attention is, that the executive authority, with few exceptions, is 

to be vested in a single magistrate. This will scarcely, however, be considered as a point upon 

which any comparison can be grounded; for if, in this particular, there be a resemblance to the 

king of Great Britain, there is not less a resemblance to the Grand Seignior, to the khan of 

Tartary, to the Man of the Seven Mountains, or to the governor of New York. 

… 

 

 

The President of the United States would be an officer elected by the people for FOUR years; the 

king of Great Britain is a perpetual and HEREDITARY prince. The one would be amenable to 

personal punishment and disgrace; the person of the other is sacred and inviolable. The one 

would have a QUALIFIED negative upon the acts of the legislative body; the other has an 

ABSOLUTE negative. The one would have a right to command the military and naval forces of 

the nation; the other, in addition to this right, possesses that of DECLARING war, and of 

RAISING and REGULATING fleets and armies by his own authority. The one would have a 

concurrent power with a branch of the legislature in the formation of treaties; the other is the 

SOLE POSSESSOR of the power of making treaties. The one would have a like concurrent 

authority in appointing to offices; the other is the sole author of all appointments. The one can 

confer no privileges whatever; the other can make denizens of aliens, noblemen of commoners; 

can erect corporations with all the rights incident to corporate bodies. The one can prescribe no 

rules concerning the commerce or currency of the nation; the other is in several respects the 

arbiter of commerce, and in this capacity can establish markets and fairs, can regulate weights 

and measures, can lay embargoes for a limited time, can coin money, can authorize or prohibit 

the circulation of foreign coin. The one has no particle of spiritual jurisdiction; the other is the 

supreme head and governor of the national church! What answer shall we give to those who 

would persuade us that things so unlike resemble each other? The same that ought to be given to 

those who tell us that a government, the whole power of which would be in the hands of the 

elective and periodical servants of the people, is an aristocracy, a monarchy, and a despotism. 



…. 

Federalist No. 70 

The Executive Department Further Considered 

From the New York Packet 

Tuesday, March 18, 1788. 

Author: Alexander Hamilton 

To the People of the State of New York: 

THERE is an idea, which is not without its advocates, that a vigorous Executive is inconsistent 

with the genius of republican government. The enlightened well-wishers to this species of 

government must at least hope that the supposition is destitute of foundation; since they can 

never admit its truth, without at the same time admitting the condemnation of their own 

principles. Energy in the Executive is a leading character in the definition of good government. It 

is essential to the protection of the community against foreign attacks; it is not less essential to 

the steady administration of the laws; to the protection of property against those irregular and 

high-handed combinations which sometimes interrupt the ordinary course of justice; to the 

security of liberty against the enterprises and assaults of ambition, of faction, and of anarchy. 

Every man the least conversant in Roman story, knows how often that republic was obliged to 

take refuge in the absolute power of a single man, under the formidable title of Dictator, as well 

against the intrigues of ambitious individuals who aspired to the tyranny, and the seditions of 

whole classes of the community whose conduct threatened the existence of all government, as 

against the invasions of external enemies who menaced the conquest and destruction of Rome. 

There can be no need, however, to multiply arguments or examples on this head. A feeble 

Executive implies a feeble execution of the government. A feeble execution is but another phrase 

for a bad execution; and a government ill executed, whatever it may be in theory, must be, in 

practice, a bad government. 

Taking it for granted, therefore, that all men of sense will agree in the necessity of an energetic 

Executive, it will only remain to inquire, what are the ingredients which constitute this energy? 

How far can they be combined with those other ingredients which constitute safety in the 

republican sense? And how far does this combination characterize the plan which has been 

reported by the convention? 

The ingredients which constitute energy in the Executive are, first, unity; secondly, duration; 

thirdly, an adequate provision for its support; fourthly, competent powers. 

The ingredients which constitute safety in the republican sense are, first, a due dependence on 

the people, secondly, a due responsibility. 

Those politicians and statesmen who have been the most celebrated for the soundness of their 

principles and for the justice of their views, have declared in favor of a single Executive and a 

numerous legislature. They have with great propriety, considered energy as the most necessary 

qualification of the former, and have regarded this as most applicable to power in a single hand, 

while they have, with equal propriety, considered the latter as best adapted to deliberation and 



wisdom, and best calculated to conciliate the confidence of the people and to secure their 

privileges and interests. 

That unity is conducive to energy will not be disputed. Decision, activity, secrecy, and despatch 

will generally characterize the proceedings of one man in a much more eminent degree than the 

proceedings of any greater number; and in proportion as the number is increased, these qualities 

will be diminished. 

…. 

Federalist No. 72 

The Same Subject Continued, and Re-Eligibility of the Executive Considered 

From the New York Packet 

Friday, March 21, 1788. 

Author: Alexander Hamilton 

To the People of the State of New York: 

… 

With a positive duration of considerable extent, I connect the circumstance of re-eligibility. The 

first is necessary to give to the officer himself the inclination and the resolution to act his part 

well, and to the community time and leisure to observe the tendency of his measures, and thence 

to form an experimental estimate of their merits. The last is necessary to enable the people, when 

they see reason to approve of his conduct, to continue him in his station, in order to prolong the 

utility of his talents and virtues, and to secure to the government the advantage of permanency in 

a wise system of administration. 

Nothing appears more plausible at first sight, nor more ill-founded upon close inspection, than a 

scheme which in relation to the present point has had some respectable advocates, I mean that of 

continuing the chief magistrate in office for a certain time, and then excluding him from it, either 

for a limited period or forever after. This exclusion, whether temporary or perpetual, would have 

nearly the same effects, and these effects would be for the most part rather pernicious than 

salutary. 

One ill effect of the exclusion would be a diminution of the inducements to good behavior. There 

are few men who would not feel much less zeal in the discharge of a duty when they were 

conscious that the advantages of the station with which it was connected must be relinquished at 

a determinate period, than when they were permitted to entertain a hope of OBTAINING, by 

MERITING, a continuance of them. This position will not be disputed so long as it is admitted 

that the desire of reward is one of the strongest incentives of human conduct; or that the best 

security for the fidelity of mankind is to make their interests coincide with their duty. Even the 

love of fame, the ruling passion of the noblest minds, which would prompt a man to plan and 

undertake extensive and arduous enterprises for the public benefit, requiring considerable time to 

mature and perfect them, if he could flatter himself with the prospect of being allowed to finish 

what he had begun, would, on the contrary, deter him from the undertaking, when he foresaw 

that he must quit the scene before he could accomplish the work, and must commit that, together 



with his own reputation, to hands which might be unequal or unfriendly to the task. The most to 

be expected from the generality of men, in such a situation, is the negative merit of not doing 

harm, instead of the positive merit of doing good. 

Another ill effect of the exclusion would be the temptation to sordid views, to peculation, and, in 

some instances, to usurpation. An avaricious man, who might happen to fill the office, looking 

forward to a time when he must at all events yield up the emoluments he enjoyed, would feel a 

propensity, not easy to be resisted by such a man, to make the best use of the opportunity he 

enjoyed while it lasted, and might not scruple to have recourse to the most corrupt expedients to 

make the harvest as abundant as it was transitory; though the same man, probably, with a 

different prospect before him, might content himself with the regular perquisites of his situation, 

and might even be unwilling to risk the consequences of an abuse of his opportunities. His 

avarice might be a guard upon his avarice. Add to this that the same man might be vain or 

ambitious, as well as avaricious. And if he could expect to prolong his honors by his good 

conduct, he might hesitate to sacrifice his appetite for them to his appetite for gain. But with the 

prospect before him of approaching an inevitable annihilation, his avarice would be likely to get 

the victory over his caution, his vanity, or his ambition. 

An ambitious man, too, when he found himself seated on the summit of his country's honors, 

when he looked forward to the time at which he must descend from the exalted eminence for 

ever, and reflected that no exertion of merit on his part could save him from the unwelcome 

reverse; such a man, in such a situation, would be much more violently tempted to embrace a 

favorable conjuncture for attempting the prolongation of his power, at every personal hazard, 

than if he had the probability of answering the same end by doing his duty. 

… 

Federalist No. 74 

The Command of the Military and Naval Forces, and the Pardoning Power of the Executive 

From the New York Packet 

Tuesday, March 25, 1788. 

Author: Alexander Hamilton 

To the People of the State of New York: 

 

…. 

He is also to be authorized to grant "reprieves and pardons for offenses against the United States, 

EXCEPT IN CASES OF IMPEACHMENT." Humanity and good policy conspire to dictate, that 

the benign prerogative of pardoning should be as little as possible fettered or embarrassed. The 

criminal code of every country partakes so much of necessary severity, that without an easy 

access to exceptions in favor of unfortunate guilt, justice would wear a countenance too 

sanguinary and cruel. As the sense of responsibility is always strongest, in proportion as it is 

undivided, it may be inferred that a single man would be most ready to attend to the force of 

those motives which might plead for a mitigation of the rigor of the law, and least apt to yield to 



considerations which were calculated to shelter a fit object of its vengeance. The reflection that 

the fate of a fellow-creature depended on his sole fiat, would naturally inspire scrupulousness 

and caution; the dread of being accused of weakness or connivance, would beget equal 

circumspection, though of a different kind. On the other hand, as men generally derive 

confidence from their numbers, they might often encourage each other in an act of obduracy, and 

might be less sensible to the apprehension of suspicion or censure for an injudicious or affected 

clemency. On these accounts, one man appears to be a more eligible dispenser of the mercy of 

government, than a body of men. 

The expediency of vesting the power of pardoning in the President has, if I mistake not, been 

only contested in relation to the crime of treason. This, it has been urged, ought to have depended 

upon the assent of one, or both, of the branches of the legislative body. I shall not deny that there 

are strong reasons to be assigned for requiring in this particular the concurrence of that body, or 

of a part of it. As treason is a crime levelled at the immediate being of the society, when the laws 

have once ascertained the guilt of the offender, there seems a fitness in referring the expediency 

of an act of mercy towards him to the judgment of the legislature. And this ought the rather to be 

the case, as the supposition of the connivance of the Chief Magistrate ought not to be entirely 

excluded. But there are also strong objections to such a plan. It is not to be doubted, that a single 

man of prudence and good sense is better fitted, in delicate conjunctures, to balance the motives 

which may plead for and against the remission of the punishment, than any numerous body 

whatever. It deserves particular attention, that treason will often be connected with seditions 

which embrace a large proportion of the community; as lately happened in Massachusetts. In 

every such case, we might expect to see the representation of the people tainted with the same 

spirit which had given birth to the offense. And when parties were pretty equally matched, the 

secret sympathy of the friends and favorers of the condemned person, availing itself of the good-

nature and weakness of others, might frequently bestow impunity where the terror of an example 

was necessary. On the other hand, when the sedition had proceeded from causes which had 

inflamed the resentments of the major party, they might often be found obstinate and inexorable, 

when policy demanded a conduct of forbearance and clemency. But the principal argument for 

reposing the power of pardoning in this case to the Chief Magistrate is this: in seasons of 

insurrection or rebellion, there are often critical moments, when a welltimed offer of pardon to 

the insurgents or rebels may restore the tranquillity of the commonwealth; and which, if suffered 

to pass unimproved, it may never be possible afterwards to recall. The dilatory process of 

convening the legislature, or one of its branches, for the purpose of obtaining its sanction to the 

measure, would frequently be the occasion of letting slip the golden opportunity. The loss of a 

week, a day, an hour, may sometimes be fatal. If it should be observed, that a discretionary 

power, with a view to such contingencies, might be occasionally conferred upon the President, it 

may be answered in the first place, that it is questionable, whether, in a limited Constitution, that 

power could be delegated by law; and in the second place, that it would generally be impolitic 

beforehand to take any step which might hold out the prospect of impunity. A proceeding of this 

kind, out of the usual course, would be likely to be construed into an argument of timidity or of 

weakness, and would have a tendency to embolden guilt. 

 

 

 



The Election of 1800 

 

The early years of the new Republic culminated in the fateful election of 1800. The 

1800 election, won by the Republicans, tested the fledgling political system’s ability 

to accommodate a peaceful transfer of power from the established Federalist party 

to a new set of leaders with very different views, whom the old Federalist leadership 

viewed with the utmost suspicion and even contempt. 

 

Under the system set up by the 1787 Constitution, the President was chosen by 

electors; the electors, in turn, were selected by whatever process had been determined 

by state legislatures (including, in some instances, choice by the legislatures 

themselves, with no participation at all by any voters). The electors were charged 

with naming the two individuals they thought most fit to become President. The 

person who received the most votes and who also obtained a majority of the electors 

would become President; the runner-up would serve as Vice President. 

Electors could vote for at most one candidate from their own state to prevent 

political pressure to vote for local notables and ‘‘favorite sons.’’ The purpose was 

to force electors to transcend parochialism and reflect dispassionately on who would 

be the best person to lead the nation. 

 

The members of the founding generation were generally suspicious of, and 

hostile to, the idea of political parties. They were concerned that loyalty to a 

party or faction would supplant devotion to the public interest. In The Federalist 

No. 10, James Madison had explicitly warned against the presence of ‘‘factions’’ in 

American politics. ‘‘By a faction,’’ Madison wrote, ‘‘I understand a number of citizens, 

whether amounting to a majority or minority of the whole, who are united and 

actuated by some common impulse or of passion, or of interest, adverse to the rights 

of other citizens, or to the permanent and aggregate interests of the community.’’ 

The point of Madisonian representative democracy was to select sufficiently virtuous 

citizens who would focus on only ‘‘the permanent and aggregate interests of the 

community’’ rather than, say, the strategic interests of their political party. 

The electors would presumably pick the most virtuous person as President, with 

the second most admired filling the office of Vice President. George Washington, 

of course, was unanimously viewed as the person most qualified to serve as the first 

President; indeed, he was the unanimous choice, and his initial cabinet featured 

widely respected persons who reflected a variety of different views, consisting of 

Thomas Jefferson, Alexander Hamilton, and Edmund Randolph. (John Adams 

was the first Vice President.) Washington was also reelected unanimously for a 

second term. 

 

By the election of 1796, however, Madison’s initial vision was in shambles, and two 

parties had begun to emerge: the Federalists, led by John Adams and Alexander 

Hamilton, and the Democratic-Republicans, led by Thomas Jefferson. In the 

1796 election Federalist John Adams received 71 electoral votes and became President, 

while his political opponent, Thomas Jefferson, received 68 electoral votes and became Vice 

President. Jefferson did not become part of the Adams Administration; 



to the contrary, Adams and Jefferson became ever more bitterly opposed. As 

noted previously, Jefferson helped to draft the Kentucky Resolutions that opposed 

the Alien and Sedition Acts, which were passed during the Adams Administration 

and reflected Federalist political views. It therefore occasioned no surprise that 

Jefferson ran against Adams again in the 1800 elections. 

 

Because the framers of the Constitution did not expect the emergence of 

national political parties, they assumed that the electors in different parts of the 

country would often vote for a variety of different candidates, so that none would 

receive a majority. When that happened, the House of Representatives would 

choose a President from the list of the top five recipients of electoral votes, with 

each state having a single vote. 

 

The election of 1800 turned into a bitter struggle between the two emergent 

political parties that threatened the political stability of the Union. Consistent 

with the original constitutional scheme, Democratic-Republican electors not only 

did not differentiate in their votes between President and Vice President, but also 

(unlike their Federalist counterparts) did not have the wit to hold back at least one 

vote for Thomas Jefferson’s de facto running mate, the New Yorker Aaron Burr. This 

resulted in a tie, with Jefferson and Burr receiving 73 votes each (a majority), 

whereas Adams received only 65 votes (and his running mate Charles Pinckney 

of South Carolina, received 64). The ineptitude of the Jeffersonian electors 

meant that there was no single winner. The election was thrown, as required by 

the Constitution, into the House of Representatives, where each state delegation 

received one vote. Because two candidates—Jefferson and Burr—had each 

received a majority, the House had to choose between them; Adams was out of 

the race. (See Article II, §1, cl. 3.) Although Jefferson’s Republicans had also 

won control of Congress, that new Congress would not take office until March. 

Thus the House of Representatives that would resolve the contested presidential 

election was a ‘‘lame-duck’’ House that was still controlled by a political party, the 

Federalists, that had just been repudiated in the 1800 election. (The length of the 

lame-duck session was shortened, and the date of the President’s inaugural was 

moved forward, by the Twentieth Amendment.) 

 

Many Federalists were outraged at the thought of Jefferson becoming President, 

not least because of his enthusiastic support for the French Revolution. Some so-called 

irreconcilables were particularly incensed at the fact that Jefferson’s margin 

of victory over Adams was entirely the result of the Constitution’s Three-Fifths 

Clause, which gave Southern states especially an electoral bonus in the House of 

Representatives and the Electoral College based on their slave populations, even 

though these slaves had no role in the polity. Many Federalists hoped to engineer 

an agreement by which the anti-slavery Burr would become President. Burr explicitly 

disclaimed any part in such an arrangement, although, crucially, he never withdrew 

and therefore extended the controversy. One obstacle in Burr’s path, besides 

the obvious political fact that he was selected to be Jefferson’s Vice President rather 

than a presidential candidate himself, was the enmity of the Federalist Alexander 



Hamilton (who would ultimately be killed by Burr in 1804 in the most famous duel 

in U.S. history). 

 

Because two state delegations were evenly divided (so that their states were not 

counted), it took 36 ballots until, on February 17, 1801, two of the Federalist ‘‘irreconcilables’’ 

(one of whom was Delaware’s sole representative) gave up the fight and 

allowed their states to cast their ballots for Jefferson. In the meantime, the two 

Republican governors of Pennsylvania and Virginia had put their state militias ‘‘on 

alert’’ in case the party was denied the presidency. One result of the political crisis 

produced by the tie vote between the ostensible allies Jefferson and Burr was the 

1803 proposal and rapid ratification in 1804 of the Twelfth Amendment, which in 

effect recognized the rise of political parties as part of the constitutional system by 

explicitly holding separate ballots for the candidates for the presidency and vice 

presidency, with the presumption that partisan electors would vote for the ‘‘ticket’’ 

of their party. 

 


